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Application of L:nited L:tiliti (:ompanies,
Inc. , f'or adjustment of rates and charges
arid I!)ndlfleatlnrls 1n L'e11(lln ter'rr&s arid

conditions fnr the provision nf ivater rind

seiver service

RFTURN TO I'FTITION FOR
RFHFARIVC; OR RF CONSIDERATION

AVD, ALTERNATIVELY, REQUEST FOR
API'ROYAL OF BOND

I lre Sntrth ( irl'ollll(i Ol'lice i)1' Rcgulan&ri St;ilf 1'"ORS'"1 respcctf'ulli suhmits this

Return to the I'etition for Ref&earing or Rccinrsidcration And. Alternatiieli, l(e(I(lest I til

Apprni;il nf' f3ond' i&f' Order No. 2010-')7&, d;&ted .Iune 14, 2010, ;md filed bi L nitcd I!tiliti

C'omp;inies, lnc. . 1
"1 f1 f(.'I' or tire "(!nnrp;irri !in tire ahi&ie-reterenced di&c1&et.

ORS respectt'ulli siihnrits that it is i(ithin the I'uhlic Seri ice C'i)inmissiorr i&1 .'iiiirth

I arof ill,'r s ( ( (&Irtrrrrsslnlr !disci etio&1 1(& dct.'rdL' iilretller 10 gr" ii) t the C'ornp'rrli ) r'L'(IL&es1 fnr' Li

rehc;(ring, but th;it tire (.'omp;ini i» nnt etititled to a rehc;&ring tts a m rtter ol' la(is ORS

rCitCr;itCS iti St;inCe On the ( Omprini S ii;&ter operations 'ui(1 (sitter ScrViCL reierrueS;md

ineorpor Lt«s bi ref'L'rerree its proposed nriler filed (iitll thc ( i)rllrllissiorr nn April ' '. '010.

lll its I'etiti(&r1, l fl. C. l asserts thtit tlic ( nmmissii!n erred irl ccrtai&1 respects l-irst,

L L!C'I;rsserts thtrt C)rdcr No. 2010- &7$ iirrpropcrli limit~ thc scope iit' th(. due prncess

pn!tcctions ti& ivhi«h lrl:C'I is constitutionilli entitled. I!I.f('I ci&ntends th;it it (i'rs trot

pn&i i.led;in i&ppi&r tuniti to present ei idenee ()n th» numher ol' occupied I!ut unloil led premises

' ORS notes ih;ir pc(&tron Lshrhrr 1 references rh» "sum of'r)&(i h&in(fred nii&e(1 s«&en thous&&rru foui hundred
founcen;&rid fso luus I!ollnis" hut (hen icfercrices;i. filfhrenr, unounr in pircnrhesi s. "1$$114'6 OO& "(!RR
,1(ie rior oppose appn&i;if of,i bon(1, hur rhe ('ompiini needs ro cl irifi rhc amount of rhc honu for i&hie!i ii see!'s
nppn&i nl



in its systems statcividc. nor divas UI CI "on notice" that this matter ivould be at issue, or that

it w&)ufd be required u) provide this tnformation on a state&vide basis in order f'or the

(:ommission to rule on its application. IPetition at p. 2-). paragraph 4) I JLJC"I argues that it

divas not af'fordcd an opportunity to address any issues related to unbilled and serxcd premises

in all ot the other subdivisions it serves and had no notice because no party of record raised it

as an issue.

Second, IJIJ(.'I asserts that the approach ad&&pted by ()rdcr 5'o. 2010-"&7.& disregards

th» fundan&cntal pr&t)c&plcs of utlllty t'atc tnafqng &I& that the C. ()nlpan~ ts entitled to an

opportunitv to earn a tair and reasonable return, and just and reasonable rates may be

determined even whcrc;) utility has not collected all of the revenue to ivhich it might

othcrvvisc bc entitled. I!I!C'I argues that the C'. ommission has the ability to impute revenue

and that the issue of'unhilled sexxer revenue is relevant only to the atnount of «midi(i«n«l server

service revenue ncccssarv for I;I!VI to ca'rn a reasonable return &)n its investmcnt

IJIJ(.'I also asserts that the Order constitutes clear error in that it: tiJ is unsupp&&rted by

substantial evidence of' rec&&rd; liiJ fails to discharge the C'. ommission's duty to set just and

reasonable rates p&'oviding for a fair return on IJI,(:I's investment and an opportut)ity to

recover its expenses incurred in providing service; fiii') f'ails u) fblfoiv previous precedent; and

(iv) denies thc (Jompany a fair and impartial hearing in violath&n of S.(.:.C'. onst, art, I, i 2

Regarding the C:ompany's first assertion that it ivas denied duc process, I!LJ(:I's

argument fails for the fblfoiving rcas~&ns:

ii) The C'ompatty had notice, and thc Company provided evidence of unbilled

sewer revenue. The issue of unbillcd sevver rc~cnuc vvas t&rst raised at the Piedmont night

hearing held on I ebruary 25, 2010, almost four ivcel s prior to the hearing before the



Commission on March 23, 2010. (Tr. 2 at 168-169) The issue was raised again on March 23'

with the testimony of Mr. Metts and Mr. Davis. (Tr. 5 at 326; 341) ULCI rebutted Mr. Metts

and Mr. Davis' testimony that there vvere unbillcd sewer revenues in specific neighborhoods

with the testimony of Company witness Mr. Lubertozzi who explained that the Company had

performed a vacancy survey of the neighborhoods referenced in thc Piedmont night hearing

and by Mr. Metts and Mr. Davis. Mr. Lubertozzi testified to the results of a vacancy survey

of three subdivisions: Stonecreek, River Forest. and Canterbury. For Stonecreek out of 231

premises. 44 residents were receiving service but not billed. For River Forest, out of 82

premises. 4 were receiving service but not billed. For Canterbury. out of 151 premises. 3 v ere

receiving service but not billed. As a result of that survey, the Company found 51 customers

out of a total 464 billable customers vvere receiving sewer service without being billed.

approximately 11%. (Tr. 6 at 760-762') Under cross-examination and questions from the

Commissioners, Mr. Lubertozzi stated that the Company vvas conducting a vacancy survey for

other subdivisions starting vvith UUCI but these surveys were not complete. KVhen asked as to

how unbilled sewer revenue might impact the rate case, Mr. Lubertozzi explained that the

Company has customers in this down economy that are just leaving without notice but that the

Company vvould continue to send a bill for some period of time. Maybe a new customer

v'ould move in to the premises, but the new customer vvould not receive a bill in the new

customer's name. (Tr. 6 at 773-774, 788)

This exchange in the record does not appear to be limited to just the discussion of the

three subdivisions surveyed. (Tr. 6 at 786-788) The Company inserted evidence into the

record that calls into question vvhether more than one subdivision is affected. If there v.as no

cause for concern, then there would not be any need for a vacancy survey in the other



subdivi»ions. I hi» issue cannot he limited to just these three subdivisions «hich is mad»

evident by the de«1»ion 4) expand th«»tirv«y t&i th«ento«systclll. I hc ( oillp;lny»»uivcy 1»

«vidence that some customers arc receipting»ernie««ithout
b«in«hill«d, and the C"ompany

had plans to complete vacancy survey» (or other subdivisions, but tho»c»url «ys h id not b«en

coinplctcd at thc time ol thc hcarin«. Rlr. I.uhcrtozzi »tates that lor some period of'time, a bill

slniuld be generated to th«»e addres»«s and should be included in the billing determinant», but

«hen a»k«d il tho»«premises «ere inclucled. hc could not confirm. (Tr. (& at 788') ()R.i.

despite its audit and revie«ol th«C'ompany's bool » and record». »uhmitt«d a proposed order

that did not provid«a re«oinm«ndcd r«vcnu« increase lor sc«er s«rvice due to the eviden«&. '

th'lt the ( om pany introduced into th» record.

I Iie C&impan) requests th» (.'onmlission»chedule a hearing to present e& id«nc«ol the

r«»u!ts ol the completed vacancy survey. Again, ()RS clocs not object to a r«hearin&, but

neither docs ()R'5 «oncedc that the C:ommi»sion i» r«quir«d tl provid» the Company

1'cheat'in &'.

(ii) 'I'he ('ompany failed to prc»crvc its duc process ohjcction. I'lie (:ompany

did p!acc a continuin ohje«tion at the he& innin«it the Pi«dniorit ni& ht liearin& and huer tiled

lvith the C'oinmis»ion on April 8, ".01() a letter objecting to c«rtain tc»timony pr&ividcd at th«

I'i«dinont ni ht hearing. 'I he (.'ompany did not object to thc testimony ol Rlr». Ne»bitt «ho

raised the i»suc ol unbilled»c«er rev«nue. ( I r. : at 167-1(l&)') I h«('. ompany did not obj«ct to

thc testimony ol XIr. R1»tt» or Rlr. 1)ali» reglrding unbil!ed se«er r«venue. I lie only

objc«tion in th» h«aring transcript related to Rlr. Rletts' testimony «as m&wl» «hen XIr. RI»tt»

sought to rctak« the stand to correct the yea&' in «hich he lound p«r»ons «'ho «cre re««ivin&

unpaid»e«er service. ITr. s at is'. ) Ihc lhilur« t&i make an obje«tion at the tim«evidence i»



ollbr«d constitut»s a vv'&iver of thc right to oiijcct. M«('rgight v. M'&»D&iu u&ll, 2411 S.('. "'2,

149 ''). 1..2d (21 (19661 cited in ('o 'dill v'. 9'atson. 289 !).(.". . 631, 637 . 17 AL'. 2d 126. 129

1('t. App. 19116'h

In r«spouse to thc les&in&on) of %fr. Metts and .'vIr. I)avis. th» ( omp;lny offered

rehutt;11 t»stimonv vvhi»h not onlv subst u&til&tcd thc tcstitnonv of Ivlr. Iv'lctts and Mr. I);&1 is tllat

there vvcrc occupied but unbilled premises in those ncighborhoodsn but t&iso raised thc issu»;&s

t&i other»re»s of the (.'omp;&ny. )&, hil» th» &"on&panv is not objcctin to thc ldlnission ol Mr.

M»tts and lvir. f)ai is lcslin&onv. the (.Onlp;u&y is novv objecting to th» (. Onlnlission relying on

inforn1;&tion supplied at hearing by its O11n v itnesscs. ()nce thc (.'omp;&nv offer»d Mr.

I.uhertozzi;&s;& rehutt;&I vvitncss on the issu«of' unbif lcd rcvcnuc, the ('onlpanv' opened th»

door to the issue ol'the impact to the rest of the s) slenl. I h» ( onlp!&nv tlss»I'ts th&lt no p&ll'tv' of

I&.'c&)I'd r;&ised tl&e issue &if' unhill«d sevver rcv»nue fo& th&.' syslcnl; hov »vcr. &&I'ter th» puhli»

)vitn»ss»s rais»d thc issue &if unbilled sevvcr revenue in their subdiv isions vvithout objection

1'rom the (.'On&pony, th» ('omp;&n) 'sr»butt&&I t»stin&onv subst;lntiat»d the publi» v1 itncss

lcstllnonv

1. .'ll('I;&Is&i contends th;&t the;1ppro &ch &doptcd bv ()rdcr No. 201()-3)73) disreg1rds the

fur&d;un»nt &I principles of' utilitv rate making in th»t th» ('onlp&uly ls entitled to;ln opp&)rt&u&itv

t&i cain '& f&&ll &uld r»'&sonabl» 1'»tuln, &iud just &lnd rel&son&&ble l'ates nl!&vn h«detc&nllncd »1& n

vwhel'e a utility has not collecte&l all of tl&«rcv»nuc to )which it nlight othcrvvise b» entitl»d.

I!nder th» guidelin»s establish»d in thc dc»is&&)ns of Hluef&eld XX''&t»r &X'orl s;u&d

)~moo n' &'
. . pun&'lio S &.'o mar'on of)Vnn Vr n:a. «!.n. O)9&1')2'l. n ~ i

I'eder111'ov, er Con1n&ission v. I lopg IUn&tur&&I (ias ( o, , ) 0 I &. 5. 691 11944h this ( onnniss&on

does not ensure thniugh regni»tion tl&at » utifitv vvill produce net revenues. As the 1!nit«d



States Supreme Court noted in Ho e Natural Cas, the utility "has no constitutional rights to

prolits such as;irc realized or anticipated in highly protitablc enterprises or speculative

ventures. " Hovvever, the Commission should establish rates vvhich vvill produce revenues

"sulTicient to assure confidence in the financial soundness ol the utilitv and. . . that are

adequate under efhcient and econoinical managenaent, to maintain and support its credit and

enable it to raise the money necessary for thc proper discharge of its public duties. " Blucfield.

262 I I.S. at 692-69 n

Neither S.C. Code Ann. ss511-&-"90 (1976) nor anv' other stiitute prescribes a particulai

method to bc utilized by the Colnnlisslol1 to determine the Iavvfulness of the rates of a public

utility. I.or ratcmaking purposes, thc Commission examines the relationships bctvveen

expenses, rci enues and investment in a historic test period because such examination provides

a constant and reliable factor upon vvhich calculations can bc tnadc to formulate the basis for

determining just and reasonable rates. 'I hi» method vv;is recognized and approved by the

Supl cliie Court for ratcm;iking purposes inc olving telephone companies in So. Bell Tel. k.

I'el. Co. v. I'ub. Serv. C:omm'n of S.C., 70 S.C. 590, 244 S.I:.2d 27K t!9711).

Iii order to establish just and reasonable rates the Commission inust be abl» to properly

determine the revenue requirements of the Company. Based upon the evidence in thc record,

the Commission could not deterininc the amount of additional sevvcr service revenue as it vvas

unknovvn vvhether thc billing determinants included those occupied but unhi lied pretnises. .Xs

a result, the Commission could not dctenninc the proper amount ol the revenue increase and

set a just and reasonable rate I'or sevver service. 4!I!CI argues that the Commission could have

imputed the aniount ol $ll6, 'b2. but not knovving the depth of thc problem of unbillcd sevvcr

revenue. the Commission vvould hirve been t'orced to speculate as to the amount to impute as



the 11 "ii is b ised on a c &cancy )uncs of three of the ts)el) e sub&livisions. I bc C on&p &ns

proc&(IL) ses(L'I' a»(l collL'ctlo» sL'IrclcL's t&');1 tL)t;&I OI' t)s L'I( e subdi( isi on). (:)pplici&tiotl Eshib&1

C' I';&ue of' ) Additio»;&fly. ((bile thc C'&&nln&is)ion di&l impute under-collec(L'Ll seicer reccnuc

in the . ) Ipine (!tilities, Inc. ri&te c &)L ln L)ocl ct No, 200((-I()IJ-S. Order No. '0(II(-7S(7. th»

imp&rted re&en&&e itu&s ei&sily ci&lculatc&l bcc;&use it onfs in(»lied t&co specific customers.

. ) Iph&c h;&d esccut&'d contr;&et) is 1th t»o»u)tolners that est lblished;I ri&te l()s) er th,'ul thc

C'ommission i&ppro(»d ti&riff'Ld r;&tc. I(ere, th» C:ommission had»o (s;» of' I »o((in&. ho((

»1»ch to 1»lputLL

It& r;&1» crises, ")t]hc I'ubhc hcl» lcc C onlnllss&on ls recou»&7e(i ics lhe esf')&.'I('

desi»»a&ed bx thc lcb»sl &tore to»ra&I » policy Ll»termin;&ti&&ns reeL»&rdineL' utilits r &tc).
"

P &tton i

!)Outl& C';lrohn;I I'ubhc!)Cr(lc&' C'o»1»11))lon. 2((0 s'. C.'. lit(. 7!, ') I l). l. . d 2)7, o&) (19i(4

I» 1&s cilpilclty i&) I '&remi&I(er, lhL' C o»1»11)sion sits i&s lhe it&el L)I lh» filets, '&!(in 4) &1 iury of

»sports. I-in(linc) of the C'onlmis)ion &&re presa»&ptivefs col'I'&.'ct. ( Oul'ls h'&we rel'used lo

establish rates of return or ocer&urn C'ommission f»&din&» absent; & co»(in»intr shoic&nu that

the (!O»11»issio» s Lleclsior& s) '&s &Litho»( cs &den&i;&ry s»ppor'I or (x;&),'&rbitr, '&ry or c;&priciou);&s a

»1;&tie&' of I lA.

I his C'ourt h;&s neither tl&e espertisc r&or thc;&uthorits to f&s th»
rate of' return to 1)hich i& public utilits is e»title&i. Ece» if sse
»&iuht h;»c found I& dill'L'rent r&tc of re(un& to bc f &ir iln(l

IL(&)o»'ilbh. '. )Och does»L)1 r&1lo» us to )ubsfltutc oui' Inch'»1e»1
for thi&t of th» C'ornmission. Our scope of re»i»)s L)1' fi»di»L~S of
lhc C onl»11)s&on ls;1&'col'dr»L'ly l &»lit»LI. &7) f.' nl;&y' »ol sct asldL &»1

OI'del of' thc Con&r»ission escept 0» &I L'o»cl»ci»g )ho&cia'& 11&at I(
is x) ithoul eci(ler&tiilrx SuPport or lb(it il is iu'bitrary or c;lpriCiou)
;&s a m &ttcr OI lax». Southern Hell I efephone;&nd I»lel ri&!h

~L»:» I'
& I S «('»» . . ». ':0 S.i'. &9U:u ;))

2-IA ').E. d 2. (8 at 2((2 I I (I ) I( I



In this instance. the Commission found that it could not determine just and reasonable

rates for seiier seri ice due to the issues ol unbillcd seivcl revenue.

'Ihc C.'ompany further asserts that the C'ommission departed from prior precedent

bccaus» it did not establish anoth»r hearing to alford thc C:ompany the opportuniti to conduct

an investigation and pr»sent information to the Commission or request a late-filed exhibit

from the (:ompani. Hoiiever, the C.'ommission does not have the obligation, nor would it be

proper I'or it, to solicit inforination to address the iieal nesses in thc C.'otnpany's case. Th»

Company has th» burden ol proving its case. Levcntis v. South C'arolina De artmcnt of Health

and Environmental Control, 340 S.C. 118, s30 S.I. 2d 64 i 1200t)). th» general rule in

;ulministratiie proceedings is that an applicant for relief, benefits. or a privilege has the

burden ol' proof'.

Regarding unbi lied s»iv»r revenue, th» C'ommission properly relied upon the evidence

in the record ivhich was introduced bi thc C.'ompani, ,ind the C'ommission reasonably

deterinined that it could not properly calculate the increase in the reienue requirement for

seiver seri ice. 10rder at pp. 11- 17) Contrary to the C'ompany's assertions, the C.'ommission

did not rely upon the testimony of onli: tivo ivater customers and three sewer customers. 'Ih»

Order cxtensiveli r»fcr»nces testimoni of th» C'ompany ivitnesses on the issue of unbill»d

sewer revenue. ('Oidcr at pp. 11-17) 'I'h» Company did not object to th» testimony of IvIr.

Metts and Mr. Davis but instead substantiat«d their tcstin1ony through the rebuttal of

C.'olnpany ivlll1ess Lubcrtoi'zi iillo also acknoivlcdged tllat the C.oitlpallv was coitductiltg ii

s)stem iiide survci. ORS resp»»tfully submits that the Oommission could reasonabli reach

the conclusion that an incre;ise in the rate for sev er service could not be calculated given the

testimony in the record.



%4'HERI:PORI. . ORS rcspccttully submits that it is !!ithin the C'omrnission's

discretion to rant the ('ompany s request for rehearing. OR i docs not oppose this request.

but lor thc rcasr!ns sct 11!rth above. the C'ompmn is not entitled to a rehearing as a matter ot

laiv

Respectfully submitted.

Xanettc S. )-;d!!ards, f:.squire
Office of Regulatory Staff
1401!v1ain Street. Suite 900
(:olumbia, S(' 29 01
Phone: (80~) 7:7-0575
1'as: (803) 7:7-089S
Lmai1: used!!ar'ii rcgstaff. sc.go!
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